
STATE OF NEI,J YORK
STATE TAX COMMISSION

In the Matter of the Petition

o f

Empire Garden Distr ibutors Inc.

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Sales & Use Tax

under Article 28 & 29 of the Tax Law

for  the  Per iod  3 /7 /76-5 /31 /76 .

AFtr'IDAVIT OF I'IAIIING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

19th day of September, 1980, he served the within not ice of Determinat ion by

mai l  upon Empire Garden Distr ibutors Inc.,  the pet i t ioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper addressed as fol lows:

Empire Garden Distributors Inc.
c/o Anthony Cinque, President
225 Sunrj.se Highway
Lynbrook, NY 11563

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal  Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner .

Sworn to before me this

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 122?7

September  19 ,  1980

Empire Garden Distr ibutors Inc.
c/o Anthony Cinque, President
225 Sunrise l{ighway
Lynbrook, NY 11563

Gentlemen:

Please take not ice of the Determinat ion of the State Tax Commission enclosed
herewith.

You have nol,e exhausted your right of review at the adninistrative level.
Pursuant to sect ion(s) 1138 &, L243 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Cornmission can only be inst i tuted
under Art.ic1e 78 of the Civil Practice laws and Rules, and must be cormenced
in the Supreme Court of the State of New York, A1bany County, within 4 months
from the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
Albany,  New York 12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMI'IISSION

Peti t ioner '  s Representat ive

Taxing Bureau' s Representative



STATE OF NEhI YORK

STATE TAX COMMISSION

In the Matter of the Appl icat ion

o f

EMPIRE GARDEN DISTRIBUTORS, INC.

for Revision of a Determinat ion or for
Refund of Sales and Use Taxes under
Art ic les 28 and 29 of the Tax Law for
the  Per iod  March  1 ,  1976 th rough May 31 ,
7 9 7 6 .

DETERMINATION

Appl icant,  Empire Garden Distr ibutors, Inc.,  225 Sunrise Highway, Lynbrook,

New York, f i led an appl icat ion for revis. ion of a determinat ion or for refund

of sales and use taxes under Art ic les 28 and 29 of the Tax Law for the period

March  1 ,  7976 l -h rough May 31 ,  1976 (F i fe  No.  22385) .

A formal hearing was held before t{ i l I iam J. Dean, Hearing Off icer,  at  the

off ices of the State Tax Commission, Two i{or ld Trade Center,  New York, New

York, on July 25, 1979 aL 2245 P.M. Appricant appeared by Anthony cinque,

President.  The Audit  Divis ion appeared by Peter Crotty,  Esq. (Al iza Schwadron,

E s q .  ,  o f  c o u n s e l ) .

ISSt]E

l {hether the late receipt of  appl icantrs sales tax return was excusable.

FINDINGS OF FACT

1. On August 16, 7976, the Audit .  Divis ion issued to appl icant a Not ice

and Demand for Pa5ment of Sales and Use Taxes Due for the period March 1, 7976

through May 31 ,  7976,  in  the  amount  o f  $203.83 ,  fo r  pena l ty  and in te res t  due.

2. Appl icant 's New York State and Local Sales and Use Tax Return for the

period March 1, 7976 through May 31, 1976, was signed by Anthony Cinque, President

and was dated June 16, 7976. The return is also signed by Schultz & GladsLone,
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accountants Lo appl icant,  who prepared the return. Enclosed with the return

was a  check  in  the  amount  o f  $3 ,848.88 ,  payab le  to  the  New York  S t .a te  Sa les

Tax Bureau. The check was dated June 16, 1976.

3- The envelope received from appl icant by the Central  Returns Processing

Uni t  in  Mineo la ,  New York ,  bears  a  June 28 ,  1976 pos tmark .

4-  App l ican t ts  accountan t  wou ld  make a  month ly  v is i t  to  app l i can t ' s

premises to prepare tax returns. Mr. Cinque would then personal ly mai l  the

returns and check in a mai lbox across the street f rom his house. At the

formal hearing, Mr. Cinque test i f ied that around June 16, 7976, road construct ion

was underway next Lo the mai lbox he used. The street was being torn up and a

sewer l ine put in.  He bel ieves that the mai lbox was not emptied during the

per iod  road cons t ruc t ion  was tak ing  p lace .

5. The Postmaster for the United States Post Off ice in East Rockaway,

New York, advised the Department of Taxat ion and Finance stat ing that he trhad

no knowledge of any delay in processing mai l  dur ing this t ime period. No such

records are kept by the Postal  Service. f  cannot conf irm or deny that there

was a  de lay  invo lv ing  th is  le t te r . r r

6.  Subsequent to the fornal hearing, Abraham Schultz of Schultz & Gladstone,

Cert i f ied Publ ic Accountants, wrote "This is to cert i fy that I  was the accounLant

for Empire Garden Distr ibutors, Inc. for the year 1976 and for approximately

sixteen years pr ior thereto, and I  personal ly prepared the returns and made

out  the  checks  on  a  t ime ly  bas is  fo r  a l l  bus iness  re tu rns .  t t

7.  Appl icant submitted check stubs for the period June 15 ,  7976 through

June 20, 7976. Fol lowing three entr ies for checks dated June 15 appears an

entry for June 16 referr ing to payrnent made to the New York Sa1es Tax Bureau

in the amount of $31848.88. Another entry for June 16 fol lows and then an
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entry for June 20.

8. Mr. Cinque stated that appl icant had never been late in f i l ing a tax

return for the past twenty years.

CONCTUSIONS OF tAI,f

A .  That  Tax  law sec t ion  1136(b)  p rov ides  tha t  sa les  tax  re tu rns  "sha l l

be f i led for quarter ly per iods ending on the last day of February, May, August

and November of each year,  and each return shal l  be f i led within twenty days

after the end of the quarter ly per iod covered thereby."

B-  That  sec t ion  1145(a) (1 )  o f  the  Tax  Law as  amended by  Chapter  714 o f

the laws of 1979 provides that i f  the Tax Commission determines that a delay

in f i l ing a tax return was due t .o reasonable cause and not due to wi l l fu l

neglect,  then i t  shal l  remit  the fuI l  penalty and interest above the minimum.

That  20  NYCRR 536.1(b)  s ta tes  tha t r rGrounds fo r  reasonab le  cause,  where  c lear ly

establ ished, may include the fol lowing (6) any other cause for del inquency

which appears to a person of ordinary prudence and intel l igence as a reasonable

cause for delay in f i l ing a return and which clear ly indicaLes an absence of

gross negl igence or wi l l fu l  intent to disobey the taxing statutes. Past

per fo rmance w i l l  be  taken in to  account . "

C. That appl icant sustained i ts burden of proof by establ ishing that the

delay in f i l ing the return was due to reasonable cause and not wi l l fu l  neglect;

that,  therefore, the penalty and interest above the minimum required by law

are  cance l led .

D.  That  the  pe t i t ion  o f  Empi re

the extent indicated in Conclusion of

hereby directed to accordingly modify

Garden D is t r ibu tors ,  Inc .  i s  g ran ted  to

law "C"; that the Audit  Divis ion is

the Notice and Demand for Pavment of



-4 -

Sales and Use Taxes Due issued August  16,  1979,  and that ,  except  as so granted,

the appl icat ion is  in  a l l  o ther  respects  denied.

DATED: Albany, New York STATE TAX COMMISSION

s[P 1 I 1980


